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DOs AND DON’'Ts FOR HIRING FOREIGN WORKERS

What are some of the
specifics employers need
to know to stay in compliance?
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There is a tremen-
dous demand for work-
ers in the construction,
transportation, service,
agricultural, computer
programming, mainte-

nance, engineering and health fields.
The economy is creating 500,000 un-
skilled jobs each year that are not being
filled by U.S. workers, and employers
will need to hire foreign workers.

Employers need to
stay abreast of the
changing immigration
laws to stay in compli-
ance as they seek to
grow and expand their
business.

Hiring temporary for-
eign workers to work in
the H-1B and H-2 cate-
gories in the U.S. nor-
mally requires approval
from several govern-
ment agencies. First,
employers must seek la-
bor certification
through the U.S. Department of Labor.
Once the application is certified, the
employer must petition the U.S. Citi-
zenship and Immigration Services for a
visa. Approval by the Department of
Labor does not guarantee a visa is-
suance. The Department of State will
issue an immigrant visa number to the
foreign worker for U.S. entry. Appli-
cants must also establish that they are
admissible to the U.S. under the provi-
sions of the Immigration and National-
ity Act.

Whether businesses are looking to
hire unskilled, vocational or profes-
sional workers, there are several do’s
and don'ts an employer should know.

The U.S. government issued 66,000
H-2B visas for foreign workers in 2007
but demand was so great that some
small businesses could not find enough
workers. Texas ranks the No. 1 state hir-
ing H-2B visa workers. Some small
business organizations across the
country are urging Congress to pass
legislation that would allow them to re-
hire workers with expired H-2B visas. If
this doesn’t happen, there will be hun-
dreds of small business owners that
will have to cut back or shut down.

Labor certifications for foreign work-
ers are mandated by regulations pub-
lished by the Code of Federal Regula-
tions. These regulations provide in-

. struction on the processing of applica-
tions, period of validity and employer
responsibilities. It should be deter-
mined if the employment will be tem-
porary or permanent, and abide by
specifications per occupational cate-
gory.

Ifthe employer asks for requirements
that are different or higher than the in-
dustry standard, the employer must
show business necessity — the employ-
er must establish that the job require-
ments are reasonably related to the oc-
cupation and are essential to perform-
ing the job.

This requested documentation of
business necessity is often required for
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positions requiring a higher “specific
vocational preparation,” and the De-
partment of Labor often changes the
SVP for an occupation from one year to
another. Also, depending upon the na-
ture of the program, the process for fil-
ing can vary from months to years.

The wages to be paid in labor condi-
tion applications or for H-1Bs and per-
manent alien labor certification appli-
cations (ETA and PERM applications)
must comply with Department of La-
bor regulations. Employers are re-
quired to pay 100 percent of the pre-
vailing wage.

The prevailing wage is determined by
governmental surveys and typically
notes four levels of wages proportion-
ate to the experience, education and
supervisory level. Employers that dis-
agree with their prevailing wage deter-
mination can provide
supplemental informa-
tion to the State Work-
force Agency.

In filing to employ
foreign workers, the
employer must comply
with all employment re-
lated laws and regula-
tions. In the case of H-
1B specialty (profes-
sional) workers and “H-
2A," temporary season-
al agricultural workers,
additional obligations
also apply.

Additional areas of noncompliance
may constitute failure to verify Social
Security numbers, verify the identity
and employment eligibility of anyone
to be hired and re-verify their eligibility
to work. Oftentimes, the Social Securi-
ty number remains valid long after the
employment authorization documen-
tation has expired.

Even if extensions for employment
authorization documents are filed
timely, even three or four months
ahead of their expiration date, USCIS
does not always issue a timely decision,
putting the employer in an awkward
position if U.S. Investigations and Cus-
toms Enforcement happens to choose
this time to review the I-9 forms.



	

